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August 22, 2009

Home Owners Association-Board 

Laurels at Legend Oaks

7500 & 7501 Shadowridge Run

Austin, Texas  78749

Dear Board Members,

Thank you for meeting with me on Wednesday, August 19, 2009.  This letter is a follow-up to that meeting.

On August 19th, I presented the five of you with information on the dangers of second-hand smoke.  This presentation was prompted as a result of the smoke that is seeping into our condo unit from our adjoining neighbors in unit 22.   As you are aware, it has been confirmed that 2 of the 3 residents in that unit are smoking inside the unit.  The information I presented you with about second-hand smoke highlights the deadliness and dangerousness of second-hand smoke and reiterates that there are no safe levels of second-hand smoke.  Additionally, the research confirms that given the toxicity of second-hand smoke, no amount of corrective measures, such as insulation, ventilation, air purification, etc can remedy or prevent the poisoning that we are being forced to tolerate.
On Thursday, August 20th, the HOA’s handyman, Richard Johnson, visited our home and inspected our attic area.  He confirmed that our two units do indeed share attic space and vents and that there is cracking along the sheetrock between our adjoining walls. Mr. Johnson informed Steve Bearden and myself that odors are indeed being shared between the two units and that the passage of smoke from unit 22 into ours is a reality.

While at the Executive Board meeting on the 19th, I primarily requested that a smoking ban be instituted on the property, I also discussed an alternative:  that our existing Declaration and by-laws be enforced.  This alternative is the primary point of discussion in this letter.
During the meeting, I referred to Article 12 and three separate sections of the Declaration that include provisions that can be utilized to enforce the elimination of smoking in one’s unit and thereby terminate the poisonous and deadly gases and toxins that are seeping into an adjoining unit.
Article 12, section 12.14

Noise and Odor:

A resident must exercise reasonable care to avoid making or permitting to be made loud, disturbing or objectionable noises or noxious odors that are likely to disturb or annoy residents of neighboring units.

“Noxious odor” is defined as an odor that is physically harmful or destructive to a living being.  Noxious odors would include smoking.

Article 12, section 12.5

Annoyance:

No unit or limited common element may be used in any way that (1)  may reasonably be considered annoying to neighbors (2)  may be calculated to reduce the desirability of the property as a residential neighborhood (3)  may endanger the health or safety of residents (4)  may result in the cancellation of insurance on the buildings or (5)  will violate any law.

The Board has the sole authority to determine what constitutes an annoyance.

Article 12, section 12.2

Rules and Regulations:

Each unit is owned and occupied subject to the right of the Board to establish rules and penalties for infractions governing:

b.  hazardous, illegal or annoying materials or activities on the property

k.  anything that interferes with maintenance of the property, operation of the Association, administration of the Documents or the QUALITY of LIFE for residents.
These existing provisions supply the Board with more than ample authority to enforce that a noxious odor, smoking, be declared as an “annoyance” that is endangering the health and safety of me, my mother and my young son, and that it is interfering with our quality of life.

Again, as I stated in my presentation, smoking is not a fundamental right protected under any law and smokers are not in a protected class of persons.  Additionally, there is no Texas state law that mandates that smokers have a right to smoke in their own home.
Furthermore, all smoking should be moved not only outside, but far enough away from the building so the smoke does not re-enter the building through any windows, outside vents, decks and doors. (Fifty percent of the complaints about smoking in apartments and condos across the country are from smoke entering homes from balconies, patios and courtyards from closed windows and doors.)  We cannot do everything we want when living in multi-family buildings. Not only are excessive noises unacceptable, but we all share the air we breathe as well.  


In a conversation with board member Robert Priestley, Jacque Petterson of Smoke-Free Housing Consultants explained the following:
    1. It is the responsibility of the smoking resident to prevent their poisonous chemicals from leaving their unit. Because this is not possible and it cannot be stopped from moving into other homes in the building, the smoking resident is obligated under the CC&Rs/Declaration to move the smoking outside of the building. 
    2. If someone wants to smoke (or do anything they choose that is harmful) in their home they should be living in a single-family home where they cannot harm others.
    3. [Mrs. Petterson] receives calls and emails every day from all over the country with these same problems. Smoking in multi-family housing has become a very serious health crisis that includes babies and the elderly struggling to breathe and going to emergency rooms. Mr. Priestley suggested that my mother, son and I move to a single-family home in order to live smoke-free.  The non-smoking resident that has done nothing wrong should not be required to move for simply wanting to live in their home without being harmed by a neighbor's actions.  Many have been forced to move over and over every time someone who smokes moves in to their building.
While instituting a smoking ban throughout the premises is the most ideal recourse, we are emphasizing and requesting that our current by-laws be executed and enforced as they were intended to be.  The very essence of these rules and regulations is to afford homeowners the opportunity to live comfortably and safely in their own home, within the parameters of preventing any harm onto others.  As condo dwellers, we are aware of the community expectations and limitations that we have regarding our abilities to do as we please.  Just as we are restricted in parking our cars in guest spots, creating excessive noise, or having more than a certain number of pets, condo owners are expected to be mindful of creating annoyances toward our neighbors, especially those that are physically harmful and dangerous. When a situation arises in a condo community where people’s lives, health and safety are being compromised,  it is the duty of the Board to faithfully carry out the Property’s rules and regulations and properly remedy the situation.  
On behalf of my mother, my young son and I, we are imploring this Board to act responsibly and timely in enforcing the above-referenced Declaration by-laws.  The Board should obligate the residents in unit 22 to cease smoking inside their unit and on their balcony, deck, doorway and anywhere around their vents.  This is the only full-proof way to eliminate life-threatening second-hand smoke from harming us, their adjoining neighbors.

Thank you,

Lydia and Nancy Flores

